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335TH JUDICIAL DISTRICT

PLAINTIFF’S RESPONSE TO DEFENDANTS’ MOTION 

FOR PARTIAL SUMMARY JUDGMENT

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW Plaintiff Randy Morine Heritage Properties, Inc., (“RMHP”) and files this its Response To Defendants’ Motion For Partial Summary Judgment, and asks the Court to deny such Motion in its entirety on the grounds set forth below. 

SUMMARY JUDGMENT EVIDENCE


In support of its response to Defendants’ Motion for Partial Summary Judgment, RMHP submits the following summary judgment evidence:



Attachment 1:     Affidavit of Randy Morine with Exhibits A-I

FACTUAL BACKGROUND

On or about June 1, 2004, Plaintiff RMHP entered into a Purchase And Sale Agreement (hereinafter referred to as the “Contract”) with Defendant Bastrop Pecan Park, LP (“Bastrop Pecan Park”).  A true and correct copy of the Contract is attached as Exhibit A to the Hope Affidavit supporting Defendants’ Motion.  [FN 1: Unless otherwise noted, all factual statements contained in this Response are supported by the Affidavit of Randy Morine, attached hereto as Attachment 1.]  At the time the Contract was executed, Bastrop Pecan Park was a 50/50 limited partnership between Defendant R & R Hope Properties, L.P. (represented by Defendant Richard Hope) and First Republic, L.L.C. (represented by Defendant Robert Leffingwell).  Defendant R&R HOPE, G.P., LLC (represented by Defendant Richard Hope) served as the general partner of Bastrop Pecan Park.  See ¶2 of Exh. A of Morine Aff. 

Under the Contract, Bastrop Pecan Park agreed to sell RMHP approximately 237 acres (the “Property”) out of a larger tract of approximately 318 acres located near Highway 71 in Bastrop, Texas (the “Schaefer Tract”) which Bastrop Pecan Park had under contract to purchase from various individuals.  See ¶1,3,4 of Exh. A of Morine Aff.  The parties contemplated that RMHP would develop the Property for residential purposes, while Bastrop Pecan Park would develop the remainder of the Schaefer Tract for commercial purposes. See ¶1,4 of Exh. A of Morine Aff.

The Contract’s preamble fully identified the buying and selling parties, whose representatives likewise signed the Contract.  Section 1.01(a) and Exhibit A of the Contract fully described the Property to be sold.  Section 2.01 thereof not only stated the Property’s total purchase price of $2,783,000, but also set forth the manner in which RMHP was to pay such purchase price, via a $750,000 cash downpayment and execution of a “wraparound note” for the remainder. 

Aside from these essential terms, Section 7.05 of the Contract further provided RMHP the option not to purchase the Property if certain enumerated conditions had not been satisfied (“Closing Conditions”).  Several of these Section 7.05 Closing Conditions contemplated that the parties would negotiate in the future regarding certain matters – such as drainage channels, roadways, development standards and signage – concerning the development of the Property being purchased, as well as Bastrop Pecan Park’s financing of the Schaefer Tract’s purchase from its original owners.  On their part, Defendants consistently referred to the Contract as final and enforceable, both in communications between themselves and with third parties, stating that “We have a signed purchase agreement with a residential developer, Randy Morine Heritage Properties, Inc. (RMHP) to purchase the 242 acre residential component for $2,725,000”.  See ¶4 of Exh. A; ¶2 of Exh. B; and ¶4 of Exh. C of Morine Aff.  


After executing the Contract, RMHP tendered $25,000 in earnest money pursuant to Section 2.02 of the Contract, $5,000 of which was paid to Bastrop Pecan Park as nonrefundable consideration.  Thereafter, in reliance upon the Contract, RMHP engaged in significant activity in connection with developing the Property, including hiring in-house engineers, negotiating with builders to purchase finished lots (including securing a Letter of Intent from Legacy/Monterey Homes to purchase 226 lots), commissioning a topographical contour map,  analyzing water and wastewater requirements, negotiating with the electrical utility, contracting with a consultant to determine the Property’s 100-year flood plain, and holding meetings with Bastrop city staff and community leaders.  See ¶4 of Exh. A; and Exh. D of Morine Aff.  The total expense incurred by RMHP in undertaking such activities in reliance upon the Contract exceeds $100,000; RMHP kept Defendants Hope and Leffingwell fully apprised of the progress of RMHP’s efforts.   See ¶4 of Exh. A, and cc list of Exh. D. of Morine Aff.  


Similarly, Bastrop Pecan Park – through Defendants Hope and Leffingwell – had numerous communications with representatives of the City of Bastrop with respect to the development of the Property, including cooperating with RMHP to defeat City of Bastrop requirements which would have significantly increased the cost of developing the Property.  See pp. 2-3 of Exh. B; and Answer 14 at Exh. I of Morine Aff.  Such negotiations encompassed Defendants’ duties to construct utility and drainage under §7.05(b) of the Contract.  See ¶6 of Exh. B.  Defendants also reported expending significant funds on boundary and topographic surveys, pursuant to their platting duties under §7.05(a)(ii) of the Contract, as well as conducting a preliminary traffic study, a phase one environmental study, an appraisal, and civil engineering concerning the Property.  See p. 3 of Exh. B, and p.2 of Exh. E of Morine Aff. 

Despite the fact that both sides were performing under the Contract, Defendants Hope and Leffingwell began to take steps to sell the entire Schaefer Tract to an entity other than Bastrop Pecan Park, with whom RMHP had contracted.  Without informing RMHP, negotiations were resumed with Defendant Duke McDowell, who controlled Defendant McDowell Development LLC.  See ¶2 of Exh. E of Morine Aff.  As a result of these negotiations, McDowell was admitted as a partner of Defendant Bastrop Pecan Park, but RMHP again received no notice.  See ¶2 of Exh. C of Morine Aff.  Instead, while Defendants Hope and Leffingwell suggested that RMHP consider paying the Property’s entire purchase price up front, they assured RMHP that they intended to close on the Property.  See Point 1 of Exh. F.
Instead, two days before the scheduled closing on the Schaefer Tract, Defendants Hope, Leffingwell and McDowell hastily formed Defendant DM Pecan Park Associates, again without disclosure to RMHP, and on October 22, 2004, the entire Schaefer Tract was purchased not by Bastrop Pecan Park, but by DM Pecan Park.  See Exh. G of Morine Aff.  Moreover, it wasn’t until three days later, on October 25, 2004, that Bastrop Pecan Park got around to assigning its rights regarding the Schaefer Tract over to DM Pecan Park.  See Ex. H of Morine Aff.  Only after the completion of the Schaefer Tract closing was RMHP informed of the existence of either DM Pecan Park or Duke McDowell.  Furthermore, RMHP was only then informed that if it wished to purchase the Property, it would have to pay the entire price up front in cash, rather than via the financing arrangement expressly set out in the Contract.  RMHP responded by filing the current lawsuit.

STANDARD FOR GRANTING SUMMARY JUDGMENT


However sloppily drafted, it appears that the Defendants’ Motion seeks both traditional summary judgment pursuant to Tex. R. Civ. Pro. 166a(b), and “no-evidence” summary judgment pursuant to Tex. R. Civ. Pro. 166a(i).  Under traditional summary judgment, Defendants bear the burden of showing there is no genuine issue of material fact, and that they are entitled to summary judgment as a matter of law.  Nixon v. Mr. Property Management Co., Inc., 690 SW2d 546, 548-49 (Tex. 1985).  As movants, Defendants are entitled to summary judgment when they disprove, as a matter of law, one of the essential elements of RMHP’S theory of recovery or conclusively establish each element of an affirmative defense.  Science Spectrum, Inc. v. Martinez, 941 SW2d 910, 911 (Tex. 1997).  Once Defendants establish their right to summary judgment as a matter of law, the burden shifts to RMHP to present evidence raising a genuine issue of material fact, thereby precluding summary judgment.  City Of Houston v. Clear Creek Basin Authority, 589 SW2d 671, 678-79 (Tex. 1979).  In determining whether there is a disputed material fact issue precluding summary judgment, all evidence favorable to RMHP, as non-movant, must be taken as true and all reasonable inferences, including any doubts, must be resolved in the non-movant’s favor.  Nixon, 690 SW2d at 548-49.

As to Defendants’ companion motion for “no-evidence” summary judgment pursuant to Tex. R. Civ. Pro. 166a(i), while it is true that RMHP bears the burden of producing summary judgment evidence raising a genuine issue of material fact relevant to the challenged element of its causes of action, such burden is extremely light.  No-evidence summary judgment must be denied if RMHP produces “more than a scintilla” of probative evidence that raises a genuine issue of material fact.  Fort Worth Osteopathic Hospital v. Reese, 148 SW3d 94, 99 (Tex. 2004).  More than a scintilla exists if the evidence rises to a level that would enable reasonable and fair-minded people to differ in their conclusions; less than a scintilla of evidence exists when the evidence is so weak as to merely create a surmise or suspicion of a fact.  Kindred v. Con/Chem, Inc., 650 SW2d 61, 63 (Tex. 1993). 

ARGUMENT

A. Validity Of Contract

1) Contract Is Enforceable As Written

The central contention behind Defendants’ Motion For Partial Summary Judgment is that the Contract is unenforceably void, a mere “agreement to agree”, because it omits certain terms to be agreed upon later, and is not definite and specific as to other key terms.  In fact, the Contract is an agreement to sell real estate, which definitively sets forth in writing all terms necessary for such a sale, including a legal description of the Property to be sold, its sales price, means of payment, and the identities and signatures of the buyer and seller, along with many other ancillary terms incident to the sale of real estate.  Crowder v. Tri-C Resources, Inc., 821 SW2d 393, 396 (Tex. App. – Houston [1st Dist.] 1991, no pet.); Kelly v. Rio Grande Computerland Group, 128 SW3d 759, 767 (Tex. App. – El Paso 2004, no pet.).  It is true, as Defendants claim, that Section 7.05 of the Contract contemplated that the parties would negotiate in the future regarding certain matters – such as drainage channels, roadways, development standards and signage (“Closing Conditions”) – concerning the development of the Property being purchased.  However, omission of such non-essential terms does not affect the validity of a contract to convey real estate.  Krueger v. W.K. Ewing Co., 139 SW2d 836, 839 (Tex. App. – El Paso 1940, no writ).  Indeed, the Defendants themselves consistently referred to the Contract as final and enforceable, both in communications between themselves and with third parties.

Moreover, in stressing the yet-to-be-negotiated nature of the Closing Conditions, Defendants have wholly failed to note that the Contract nowhere states – in Section 7.05 or elsewhere – that such Closing Conditions need be satisfied for the Contract to be enforceable, least of all against the Defendants. West Beach Marina, Ltd. v. Erdeljac, 94 SW3d 248, 258 (Tex. App. – Austin 2002, no pet.).  Rather, the first sentence of Section 7.05 holds only that if the Closing Conditions are not completed, then RMHP (and only RMHP) is not obligated to purchase the Property.  Unless the parties considered themselves to be bound by the Contract, such a release of RMHP’s “obligation” thereunder is rendered nonsensical.  Properly interpreted, the Section 7.05 opt-out clause functions as a “condition precedent” not to the Contract’s initial formation, but to option-holder RMHP’s duty to perform under such existing Contract, in a manner long recognized under Texas law.  Hohenberg Brothers Company v. George E. Gibbons, 537 SW2d 1, 3 (Tex. 1976); America’s Favorite Chicken Co. v. Samaras, 929 SW2d 617, 627 (Tex. App. – San Antonio 1996, writ denied). Given such opt-out rights, the fact that RMHP’s president considered a certain Closing Condition to be “90% of the deal” and “very important” hardly helps Defendants’ case.  Rather, the Contract’s enforceability is no more affected by RMHP’s ability to either insist-upon-or-waive satisfaction of the Closing Conditions than it is by the similar rights granted to the Seller under Section 8.04. 

Moreover, Texas has long recognized that “parties may agree on some of the terms of a contract, and understand them to be an agreement, and yet leave other portions of an agreement to be made later.”  Scott v. Ingle Brothers Pacific, Inc., 489 SW2d 554, 555 (Tex. 1972); Frank B. Hall & Co., Inc. v. Buck, 678 SW2d 612, 629 (Tex. App. – Houston [14th Dist. 1984, writ ref., nre); Hardin Construction Group v. Strictly Painting, 945 SW2d 308, 312 (Tex. App. – San Antonio 1997, orig. proceeding).  Courts are especially likely to uphold such “incomplete” agreements when, as here, the parties expressly delineate the scope of terms yet-to-be-negotiated.  Ingle Brothers, 489 SW2d at 556, citing 1 Corbin On Contracts (1963), at 87-91; Medallion v. Sylva, 2004 Tex. App. LEXIS 4974, *7 (Tex. App. – Waco, no pet.).  Although Defendants claim that the Contract lacks essential terms, their own caselaw authorities endorse the Restatement (Second) Of Contracts §33(2) position that contractual terms are sufficiently certain “if they provide a basis for determining the existence of a breach and for giving an appropriate remedy.”  Ski River Development, Inc. v. McCalla, 167 SW3d 121, 133 (Tex. App. – Waco 2005, no pet.); Texas Oil Co. v. Tenneco Inc., 917 SW2d 826, 830 (Tex. App. – Houston [14th Dist.] 1994), reversed in part on other grounds, 958 SW2d 178.  Here, RMHP in no way seeks to enforce the yet-to-be-negotiated Closing Conditions, which in any case were rendered academic by Defendants’ intervening breach.  Rather, RMHP’s breach-of-contract claim is wholly based on the core right expressly granted to it under the Contract: to purchase a certain piece of land at a certain price under fixed payment terms.  Erdeljac, 94 SW3d at 258. 

Where, as here, the contractual terms are sufficiently definite to grant a remedy for breach, such agreement should be enforced if the parties intended that their “incomplete” agreement nonetheless be binding.  See Defendants’ own Ski River, 167 SW3d at 133; and Tenneco, 917 SW2d at 830; both citing to Comment b of Restatement (Second) Of Contracts §33(2).  In determining whether the parties so intended to be bound, Texas courts place great weight on whether either of them have “already rendered some substantial performance or have taken other material action in reliance upon their existing expressions of agreement”.  Ingle Brothers, 489 SW2d at 556, citing 1 Corbin On Contracts (1963), at 93-95.  See also Hardin Construction, 945 SW2d at 313; Foreca, S.A. v. GRD Development Co., Inc., 758 SW2d 744, 746 n.2 (Tex. 1988); Murphy v. Seabarge, Ltd., 868 SW2d 929, 932-33 (Tex. App. – Houston [14th Dist.] 1994, writ denied); Medallion, 2004 Tex. App. LEXIS 4974 at *7, *9.  

Here, RMHP has submitted ample evidence that both parties performed under the Contract, via the Morine Affidavit and the Exhibits attached thereto.  Exhibit B provides an excellent snapshot of the extent of RMHP’s performance under the Contract, totaling over $100,000.  Meanwhile, in Exhibit B, Defendants Hope and Leffingwell stated that “We have expended approximately $225,000 in earnest money, and pre-development expenses, including boundary and topographic surveys, a preliminary traffic study, a phase one environmental study, an appraisal, and civil engineering”.  Finally, on p. 3 of Exh. B, Hope and Leffingwell claim to “have prepared preliminary plats for both the residential and commercial portions of the Schaefer Tract”, as required by §7.05(a)(ii) of the Contract.  Therefore, there can be no question that both sides substantially performed under a Contract that Defendants now claim was a mere agreement-to-agree.  

Three further points should be made regarding the determinative effect of partial performance on the enforceability of “incomplete” contracts. First, Texas courts have long held that whether the parties intended to be bound by the incomplete written agreement is generally a fact question for the finder of fact to determine.  Erdeljac, 94 SW3d at 257, citing Foreca,  758 SW2d at 745-46.  This rule applies with special force where partial performance is alleged, as such evidence goes far beyond the four corners of the contract being scrutinized, thus making summary judgment improper here.  Ingle Brothers, 489 SW2d at 556-57; Valores Corporativos v. McLane Co., 945 SW2d 160, 165-66 (Tex. App. – San Antonio 1997, writ denied).  Second, it is the announced preference of Texas courts to validate agreements rather than to void them, and this is especially true where, as here, one of the parties has performed his part of the contract.  Dahlberg v. Holden, 238 SW2d 699, 701 (Tex. 1951); Kelly, 128 SW3d at 766; Tanenbaum Textile Co. v. Sidran, 423 SW2d 635, 637 (Tex. App. – Dallas 1967, writ ref., nre).  Finally, the Tenneco and Ski River authorities relied upon by Defendants are wholly distinguishable in that no partial performance was alleged in such cases.  

In conclusion, because the Contract contains all essential terms for a sale of real estate, Defendants cannot establish as a matter of law that the Contract is unenforceable.  Moreover, even if the Defendants had shown that essential terms were absent, RMHP’S uncontradicted evidence concerning partial performance under the Contract by both parties creates a material issue of fact concerning their intent to be bound thereunder, regardless of the Contract’s allegedly “incomplete” nature.  For these reasons, summary judgment is improper as to the unenforceability of the Contract, and all of Defendants’ ancillary arguments premised upon such alleged unenforceability must likewise fail.  

2) Availability Of Promissory Estoppel

In the alternative, even if it is conceded, arguendo, that the Contract is rendered invalid because the parties did not reach agreement upon the Closing Conditions, such fact does not wholly eliminate RMHP’S right to recovery.  Rather, under circumstances highly similar to our own, the Texas supreme court recognized that even if the absence of essential terms rendered a finance contract unenforceable, where a landowner razed buildings in reliance on the lender’s promise to obtain financing for development, said owner could recover his costs of preparing the land.  Wheeler v. White, 398 SW2d 93 (Tex. 1965).  Here, wholly apart from its enforceability, the Contract clearly represents a promise on Defendants’ part to sell the Property.  Second, in incurring expenses necessary to develop the Property, RMHP foreseeably relied on Defendants’ promise to sell same, given that all such expenditures were contemplated by the Contract, and known to Defendants. Finally, given that RMHP spent over $100,000 in development costs, one can hardly claim that its reliance on Defendants’ promise to sell the Property was not substantial.  Under these facts, RMHP possesses a valid promissory estoppel claim – irrespective of the Contract’s enforceability – and hence Defendants’ request for summary judgment as to all of RMHP’S claims must be denied. Wheeler, 398 SW2d at 96-97; Frost Crushed Stone v. Odell Geer Construction, 110 SW3d 41, 44-45 (Tex. App. – Waco 2002, no pet.).

B.
Ancillary Arguments Predicated On Invalidity Of Contract

In pages 5-7 of their Motion, Defendants assert that – solely because the Contract is supposedly invalid – Defendants are entitled to summary judgment as to RMHP’s claims for 1) breach of contract; 2) tortious interference with contract; and 3) violation of the Uniform Fraudulent Transfer Act.  Defendants also assert that Contract’s alleged invalidity entitles them to summary judgment on their counterclaim seeking a declaratory judgment voiding the Contract, and cancellation of lis pendens.  Clearly, because RMHP has amply demonstrated that Defendants are not entitled to summary judgment regarding the Contract’s validity, all such ancillary arguments premised directly upon the alleged invalidity must also fail.

B. Contractual Limitation Of Damages

Despite anchoring their Motion on the Contract’s alleged invalidity, Defendants nonetheless contend that Section 6.01 thereof somehow survives to limit RMHP’S recovery to either a refund of the earnest money or specific performance.  Even if one overlooks the glaring inconsistency of Defendants’ argument, the language of §6.01 does little to support their position.  Section 6.01, which sets out three options as “Buyer’s Remedies” in the event of Bastrop Pecan Park’s breach, does not expressly indicates that such remedies are intended to be exclusive.  At most, Section 6.01 arguably suggests that if RMHP had chosen the termination-of-Agreement option (which it did not), its contractual (but not tort) remedies would have been limited to return of its earnest money.  Section 6.01 contains no other indication that the remaining options are intended to be RMHP’S sole remedies.  In contrast, Section 6.02, governing “Seller’s Remedies”, expressly states that the remedies provided for thereunder are intended to be exclusive, clearly demonstrating that, when desired, the parties knew how to draft such exclusivity-of-remedy language.  Under Texas law, “the mere fact that an agreement provides a party with a particular remedy does not necessarily mean that such remedy is exclusive of all others”.  Bifano v. Young, 665 SW2d 536, 539 (Tex. App. – Corpus Christi 1983, writ ref., nre); Vandergriff Chevrolet Co. v. Forum Bank, 613 SW2d 68, 70 (Tex. App. – Fort Worth 1981, no writ).  Moreover, “A construction that renders the specified remedy exclusive should not be made unless the intent of the parties that it be exclusive is clearly indicated or declared”.  Smith v. Smith, 777 SW2d 798, 800 (Tex. App. – Beaumont 1989, no writ) (emphasis in original); Vandergriff Chevrolet, 613 SW2d at 68.

 Finally, even assuming, arguendo, that Section 6.01 does limit RMHP’S ability to recover breach-of-contract damages, it is hard to see on what grounds Defendants justify expanding the scope of this alleged limitation to both 1) non-contractual damages arising from the independent torts of tortious interference with both existing and prospective contracts, and 2) damages inflicted by any and all Defendants, in light of the fact that only Defendant Bastrop Pecan Park is a party to the Contract, or is referenced in Section 6.01 thereof.  For all these reasons, Defendants’ quest for summary judgment regarding exclusivity of remedy must fail. 

D.
Defendants’ No-Evidence Claims

1) Common Law Or Statutory Fraud

Defendants claim they are entitled to no-evidence summary judgment as to RMHP’S claims for common law or statutory fraud because Defendants are supposedly not guilty of any affirmative misrepresentations.  Defendants wholly ignore the fact that a failure to disclose can likewise constitute actionable fraud under Texas law, where the parties are under a duty to speak.  Here, the parties contracted in June of 2004 to sell the Property to RMHP, but in the months that followed Defendants simply allowed RMHP to expend enormous amounts of time and effort improving the Property, while Defendants surreptitiously took on Duke McDowell as a new partner, and then formed a new and secret partnership, DM Pecan Park, for the purpose of denying RMHP ownership of the Property under the terms agreed upon.  In the five months between the Contract’s execution and the transfer of the Schaefer Tract to DM Pecan Park, RMHP and Defendants were in continual contact, yet RMHP did not learn of these significant developments until after the Schaefer Tract closing.

Under Texas law, a duty to disclose such salient facts can arise under three circumstances.  First, when one voluntarily discloses information, he has a duty to disclose the whole truth. Anderson, Greenwood & Co. v. Martin, 44 SW3d 200, 212 (Tex. App. – Houston [14th Dist.] 2001, pet. denied); Columbia/HCA Healthcare Corp. v. Cottey, 72 SW3d 735, 744-45 (Tex. App. – Waco 2002, no writ).  Second, where one party subsequently acquires new information which makes prior statements untrue or misleading, such information must be disclosed to anyone known to still be acting on the basis of the original statement. Anderson, 44 SW3d at 212; Susanoil, Inc. v. Continental Oil Company, 519 SW2d 230, 236 n.6 (Tex. App. – San Antonio 1975, writ ref’d, nre).  Finally, when one makes a partial disclosure and conveys a false impression, he has a duty to speak. Anderson, 44 SW3d at 212; Ralston Purina Co. v. McKendrick, 850 SW2d 629, 636 (Tex. App. – San Antonio 1993, writ denied).  

Here, Defendants represented that RMHP would be purchasing the Property from one entity under one set of terms, only to later discover the Property was in fact secretly acquired by a wholly different entity demanding different terms.  Under these altered circumstances, Defendants had a duty to disclose their bait & switch scheme to RMHP, especially when they knew RMHP was expending great amounts of time and money on reliance on the Contract.  Moreover, the fact that DM Pecan Park was inexplicably formed just two days before it closed on the Schaefer Tract, and only assigned the right to so close three days afterwards certainly provides provocative evidence of Defendants’ intent to defraud RMHP.  Where, as here, Defendants have failed to perform, Texas has long required only “slight circumstantial evidence of fraud” to uphold a jury finding of intent to defraud, in recognition of the fact that such matters are “not susceptible to direct proof”. Spoljaric v. Percival Tours, Inc., 708 SW2d 432, 435 (Tex. 1986); Columbia/HCA, 72 SW3d at 745.  Here, where Defendants are seeking summary judgment on no-evidence grounds, and RMHP has presented ample, uncontroverted evidence of Defendants’ shady dealings, such motion must clearly be denied.  Kelly v. Rio Grande Computerland Group, 128 SW3d 759, 770 (Tex. App. – El Paso 2005, no pet.). 

2) Tortious Interference With Prospective Business Relations

At p. 6 of their Motion, Defendants argue that RMHP’s claim for tortious interference with prospective business relations is ripe for summary judgment allegedly because RMHP can furnish no evidence of independently tortious wrongdoing.  However, in Section D(1) above, RMHP has adequately established the viability of its common law and statutory fraud claims against Defendants’ no-evidence challenge.  Therefore, Defendants’ related motion as regards RMHP’s claim for tortious interference with prospective business relations must likewise fail. 

3) Civil Conspiracy


At p. 7 of their Motion, Defendants claim that summary judgment is proper as to  RMHP’S civil conspiracy claim, on the grounds that a) no evidence exists of any requisite overt, unlawful acts accompanying the conspiracy, and b) because the Contract was invalid.  Section A of this Response has already provided more than a scintilla of evidence that the Contract is valid, and that a genuine issue of material fact exists concerning its validity.  As to the presence of overt, unlawful acts accompanying Defendants’ civil conspiracy, RMHP has fully dealt with this issue in the preceding section D(1), by introducing more than a scintilla of evidence that Defendants committed statutory and common law fraud in furtherance of their conspiracy.   

CONCLUSION

For the reasons set forth herein, Plaintiff RMHP hereby requests that Defendants’ traditional and no-evidence motions for partial summary judgment be denied.  
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