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407th JUDICIAL DISTRICT

DEFENDANTS’ MOTION FOR TRADITIONAL AND NO-EVIDENCE SUMMARY JUDGMENT PURSUANT TO TRCP 166a(c) AND 166a(i)
TO THE HONORABLE JUDGE OF SAID COURT:

COME NOW Defendants MVT Services, LCC, f/k/a MVT Services, Inc. d/b/a Mesilla Valley Transportation; MVT Leasing, LLC d/b/a MVT Services Inc./Leasing, LLC; Mesilla Valley Training Institute, Ltd., RLJ LLC; and Hector Carbajal (collectively, “Defendants”), and file this Motion for both traditional and no-evidence summary judgment against Plaintiff Evangelina Mata, as next friend of Elizabeth Mata (“Plaintiff”), and in support of this motion would show:

I. STATEMENT OF ISSUES PRESENTED

1.
As a matter of law – absent circumstances not present here – a vehicle properly parked along a highway cannot constitute a proximate cause of a motorist’s subsequent collision with such.
2.
As a matter of law – absent circumstances not present here – it is not reasonably foreseeable to a parking motorist that subsequently-occurring sun-glare would cause a passing motorist to collide with his parked vehicle, and hence no actionable duty of care exists on the part of such parking motorist as regards future sun-glare.
3.
Plaintiff has had adequate time for discovery, thus making proper no-evidence summary judgment pursuant to TRCP 166a(i).

II. SUMMARY JUDGMENT EVIDENCE
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III.
APPLICABLE STANDARD FOR SUMMARY JUDGMENT

 A traditional motion for summary judgment under Tex. R. Civ. P. 166a(c) must show that there is no genuine issue as to any material fact, and that the movant is entitled to judgment as a matter of law.  Lear Siegler, Inc. v. Perez, 819 SW 2d 470, 471 (Tex. 1991); Casso v. Brand, 776 SW 2d 551, 555-56 (Tex. 1989).  Once the movant produces sufficient evidence to establish its right to summary judgment, the burden then shifts to the non-movant to raise a fact issue to defeat summary judgment.  Centeq Realty, Inc. v. Siegler, 899 SW2d 195, 197 (Tex. 1995).  Thus, once Defendants have met their burden of demonstrating that they are entitled to summary judgment, the burden shifts to Plaintiff to produce summary judgment evidence that raises a fact issue.

Pursuant to Tex. R. Civ. Pro. 166a(i), a party may also base a motion for summary judgment on the assertion that there is no evidence of one or more essential elements of the opposing party’s claim. The movant need not present any summary judgment evidence to support its no-evidence motion. In re Estate Of Flores, 76 S.W.3d 624, 629 (Tex. App. – Corpus Christi 2002, no pet. h.).  The specification of each element challenged and the good faith assertion that there is no evidence to support that specified element is all that is required to put the burden upon the non-movant to produce summary judgment evidence raising a genuine issue of material fact as to the challenged element.  Morris v. JTM Materials, Inc., 78 S.W.3d 28, 37 (Tex. App. – Fort Worth 2002, no pet.).

IV.
STATEMENT OF FACTS


On July 26, 2009, at approximately 7:48 p.m., Plaintiff Elizabeth Mata was a passenger in an automobile driven by her sister, Luz Mata.
  As they traveled west past  the 12700 block of Vista Del Norte, which is located within the city limits of San Antonio, Texas, their vehicle collided with a 2003 Utility tractor trailer (“Tractor/Trailer”) which had been parked upon the paved shoulder of Vista Del Norte by its driver, Defendant Hector Carbajal (“Accident”).  Carbajal was not in the Tractor/Trailer at the time of the Accident, but had instead parked it there the previous evening to visit his daughter Mayra, who lived in an apartment complex across the street from the site of the Accident.  See the Affidavit of Hector Carbajal at Attachment 2, as well as page 1 of the first Texas Peace Officer’s Crash Report (Police Report #1) prepared by the San Antonio Police Department, indicating that the Tractor/Trailer was unoccupied at the time of Accident.  A true and correct copy of Police Report #1, along with a supplemental Crash Report (Police Report #2) are attached to the Irwin Affidavit as Exhibits A-3 and A-4, respectively.  At the time of the Accident, Carbajal was unaware that parking on Vista Del Norte posed any kind of safety hazard – whether due to the glare of the sun, or any other factor – and was likewise unaware of any history of traffic accidents on that road, where he had previously visited his daughter only a few times.  Carabajal Aff. at ¶3. 
 
Vista Del Norte has a posted speed limit of 30 mph and carries light-to-moderate traffic, depending on the time of day.  Although the Accident occurred on a curve, the angle of such curve is moderate, and the road is level.  See Images 018 and 023 of the Reconstruction Photographs taken by Andy Irwin, true and correct copies of which are set out at Exhibit 1-E of the Irwin Affidavit.  Approaching the Accident site from the east (as Plaintiffs did), the road is situated so as to afford oncoming westbound traffic a clear view of the parked Tractor/Trailer – which stood over 13 feet tall, and was 70 feet long – from at least 300 feet away, at minimum.  See p. 2 of Police Report #1, and Reconstruction Photo 023.  
Furthermore, the Accident occurred during daylight, some 45 minutes before sunset, such that there was sufficient light to reveal the Tractor/Trailer from a distance of over 1,000 feet; moreover, the weather was clear, and the road surface was dry.  See p. 2 of Police Report #1.  As stated in Police Report #2, “unit 1 [Plaintiff’s vehicle] just drove into Unit 3 [Tractor/Trailer] at above 30 mph.”  The only apparent hazardous factor reported in the Police Reports is reflected in statements – by both witnesses and the driver of Plaintiff’s vehicle – that the setting sun made seeing difficult.  See p. 2 of Police Reports #1 and #2. 

Vista Del Norte is a paved two-lane road with raised concrete curbs on either side, and is approximately 45 feet wide from curb to curb.  See Reconstruction Photo 023.  True and correct copies of photographs taken by the SAPD’s crime scene investigation unit immediately after the Accident (“SAPD Photographs”) are attached to the Irwin Affidavit as Exhibit 1-F; see p. 4 of Police Report #2; see also SAPD Photo 137.  Such SAPD Photographs indicate that the Tractor/Trailer’s front wheels were parked directly against the northern curb of Vista Del Norte (SAPD Photos 39, 124, 125) and that the remainder of the Tractor/Trailer was closely aligned with such curb, though no longer touching it (SAPD Photos 55, 126, 128).  As shown by SAPD Photo 128, the SAPD’s CSI unit precisely marked the location of all of the Tractor/Trailer’s wheels with permanent orange paint.  When later measured by Investigator Irwin on November 10, 2009, there was only an eight inch distance between the northern curb and the paint line marking the location of Tractor/Trailer’s rearmost axle, which was the plane struck by Plaintiff’s vehicle, albeit on the roadward side.  See Reconstruction Photo 017, and SAPD Photos 54, 60.  Given that 1) at its widest point, the Tractor/Trailer has a width of nine feet, eight inches, and 2) was parked no more than 8 inches from the northern curb of a 45 foot roadway, there accordingly remained 34 four feet of open space through which Plaintiff’s 6 foot wide vehicle could safely pass the Tractor/Trailer, including more than 12 feet and 2 inches between the Tractor/Trailer and Vista Del Norte’s unmarked “centerline.”     

Vista Del Norte had no signs posted upon it prohibiting Carbajal from parking thereon.  Moreover, although it is true that that §19-194 of the City Code of San Antonio bans “oversize vehicles” such as the Tractor/Trailer (as defined at §35-383 of the Unified Development Code of the City of San Antonio) from either a) parking in front of any lot used solely for residential purposes, or b) parking in certain enumerated zoning districts, the Tractor/Trailer was in fact parked in front of an undeveloped lot with the zoning designation MR.  See the Affidavit of Keith Kendall, attached hereto as Exhibit 3, as well as Reconstruction Photos 012 and 017.

Moving on to applicable state law, §545.302 of the Texas Transportation Code bars motorists from parking at or near certain enumerated objects or areas (bridges, crosswalks, railroad tracks, etc.), but at the time of the Accident the Tractor/Trailer was parked well clear of all such restricted objects or areas.  See Reconstruction Photos 012, 017, 018, and 023.  Section 545.303(a) stipulates that a driver parking on a two-way roadway must place his right-hand wheels within 18 inches of the curb; as discussed above, the Tractor/Trailer’s wheels were within 8 inches.  See Reconstruction Photo 017, and SAPD Photos 55, 126, 128.  Finally, §545.301(a) bars parking vehicles upon highways, but only if such highway is located “outside a business or residence district”, terms which are defined at §541.102 of the Texas Transportation Code in terms of the improvements constructed thereon.  The property on the southern side of Vista Del Norte – for a distance of at least 300 feet before or after the Accident site – is primarily improved with large apartments complexes used for residential purposes, including that apartment in which Carbajal’s daughter resided at the time of her father’s visit.  See Reconstruction Photos 009 and 012.    

Moreover, Texas statutes did not require Carbajal to display any lights on the parked Tractor/Trailer, or to put out any warning devices such as flares, because 1) at the time of the Accident, there was sufficient light to reveal the Tractor/Trailer from a distance of 1,000 feet, as required under §547.383(c), §547.504, and §547.507 of the Texas Transportation Code, and 2) the Tractor/Trailer was parked in within the city limits of San Antonio, a municipality which automatically qualifies as an “urban district” under §541.102(3)(A); see V.T.C.A. Trans. C. §§547.503(1) and 547.505(a).  See also Kendall Aff. at ¶2.        






V.
ARGUMENTS & AUTHORITIES
We would begin by first acknowledging the undeniably tragic nature of the Accident itself, and the seriousness of the resultant injuries suffered by Elizabeth Mata.  The severity of the outcome, however, should in no way obscure the essential truth of this case, which is that absent a foreseeable hazard – not present here – the owner of a properly parked vehicle cannot be held liable when such vehicle is struck by another.  This is because of the absence of two requisite elements: a duty of care, and proximate cause.  It is black letter law in Texas that, in order to impose liability in tort, a plaintiff must first establish 1) that defendant owed him a legal duty, 2) that such duty was breached, and 3) that such breach proximately caused plaintiff’s damages.  Berly v. D&L Sec. Services, 876 SW2d 179, 182 (Tex. App. – Dallas 1994, writ denied).    
TRADITIONAL SUMMARY JUDGMENT PURSUANT TO 166a(c)

A.
Defendants’ Actions Were Not Proximate Cause Of Harm


As shown by Plaintiff’s Original Pleadings, the sole claims made here are for negligence and gross negligence.
  An essential common element of both claims is that Defendants’ alleged actions must have proximately caused the injuries complained of.  Gray v. Woodville Health Care Center, 225 SW3d 613, 617 (Tex. App. – El Paso 2006, pet. denied); Santana v. Arpin, 2009 Tex. App. LEXIS 6295*17 (Fort Worth, no pet.).  As shown below, Carbajal parked the Tractor/Trailer in such a manner as to leave Plaintiff’s vehicle ample space to safely go around it.  Under such circumstances, Texas courts have repeatedly ruled, as a matter of law, that the parked vehicle was not a proximate cause of the collision sued-upon, and hence no liability can arise.  East Texas Motor Freight Lines v. Loftis, 223 SW2d 613, 615-17 (Tex. 1949) (“petitioner’s truck was parked parallel with the curb and with its right-hand wheels touching the curb.”); Red Ball Motor Freight, Inc. v. Arnspiger, 449 SW2d 132, 138-39 (Tex. App. – Dallas 1969, no writ); and LaGard v. American Petrofina, 447 SW2d 448, 450 (Tex. App. – Dallas 1969, writ ref, nre).   

1.
Tractor/Trailer Did Not Block Roadway


As shown in the Irwin Affidavit, the street upon which the Accident occurred –

Vista Del Norte – is a paved two-lane road with raised concrete curbs on either side, and is approximately 45 feet wide from curb to curb.  Photographs taken by the SAPD’s crime scene investigation unit establish that at the time of the Accident, the Tractor/Trailer was parked within 8 inches of Vista Del Norte’s northern curb, well within the 18 inch limit stipulated by VTCA Trans. Code §545.303(a).  See SAPD Photos 124, 126, and 128, and Reconstruction Photo 17.  Given that 1) at its widest point, the Tractor/Trailer has a width of nine feet, eight inches, and 2) was parked no more than 8 inches from the curb of a 45 foot roadway, there accordingly remained 34 four feet of open space through which Plaintiff’s vehicle could safely pass the Tractor/Trailer, including more than 12 feet and 2 inches between the Tractor/Trailer and Vista Del Norte’s unmarked “centerline.”  Given that Plaintiff’s vehicle, a 2001 Mazda Protégé, was only 6 feet wide, there can be no question that – as parked – the Tractor/Trailer properly left an unobstructed width of roadway for Plaintiff’s safe passage, as required by VTCA Trans. Code §545.301.   
2.
Tractor/Trailer Violated No Parking Regulations


As established by the Irwin Affidavit, Vista Del Norte had no signs posted upon it prohibiting Carbajal from parking thereon, and although §19-194 of the City Code of San Antonio bans “oversize vehicles” such as the Tractor/Trailer (as defined at §35-383 of the Unified Development Code of the City of San Antonio) from parking either a) in front of any lot used solely for residential purposes, or b) in certain enumerated zoning districts, the Tractor/Trailer was in fact parked in front of an undeveloped lot with the zoning designation MR, thus exempting it from the parking ban set out in §19-194(a), as well as the related provisions set out in §35-383 of the Unified Development Code of the City of San Antonio.  See the Affidavit of Keith Kendall, attached hereto as Exhibit 3, as well as Reconstruction Photos 012 and 017.                

Moving on to applicable state law, although §545.302 of the Texas Transportation Code bars motorists from parking at or near certain enumerated objects or areas (bridges, crosswalks, fire hydrants, etc.), at the time of the Accident the Tractor/Trailer was parked well clear of all such restricted objects or areas.  Irwin Aff. At ¶7; see Reconstruction Photos 012, 017, 018, and 023.  Additionally, §545.301(a) bars parking vehicles upon highways, but only if such highway is located “outside a business or residence district”, as defined at §541.102(2) of the Texas Transportation Code.  Although the site of the Accident is not zoned strictly “residential” pursuant to San Antonio’s parking and zoning ordinances, the Accident site is located within a “residence district” as defined under §541.102(2), in that the property on the other side of Vista Del Norte is primarily improved with apartments used for residential purposes.  See Reconstruction Photos 009 and 012.  Subsections (1) and (3) of §541.102 both make clear that in classifying highway frontage, improvements on either side of the road are to be taken into account.  Accordingly, the Tractor/Trailer was in violation of no state or local parking regulations at the time of the Accident.

Finally, even assuming arguendo that the Tractor/Trailer was parked in violation of either state or local laws barring parking of commercial trucks, such violation is irrelevant to the causes of action brought against Defendants, as such laws are not aimed at the prevention of collisions such as occurred here.  See the Texas Supreme Court’s discussion in the Loftis case, 223 SW2d at 615, wherein they note that – given that a parked car is every bit as hazardous as a parked truck – a parking ordinance barring only trucks is necessarily designed to promote purposes other than safety.

3.
Tractor/Trailer Violated No Signaling Statutes
While parked, neither Texas nor federal statutes required Carbajal to display any lights on the Tractor/Trailer, or to put out any warning devices such as flares, for two reasons.  First, at the time of the Accident – 35 minutes before sundown – there was sufficient light to reveal the Tractor/Trailer from a distance of 1,000 feet, as required under §547.383(c), §547.504, and §547.507 of the Texas Transportation Code; §49 CFR 392.22(b)(2)(ii), (iii).  See also the Irwin Affidavit at ¶5.  
Secondly, we would ask the court to take judicial notice of the fact that the Tractor/Trailer was parked within the city limits of San Antonio, a home rule municipality.  State v. Chacon, 273 SW3d 375, 381 (Tex. App. – San Antonio 2008, no pet.); City Of San Antonio v. Summerglen Property, 185 SW3d 74, 79 n.2 (Tex. App. – San Antonio 2005, pet. denied).  Accordingly, the site of the Accident automatically qualifies as an “urban district”, as defined at §541.102(3)(A), thus exempting Defendants from the signal requirements set out at V.T.C.A. Trans. C. §§547.503(1) and 547.505(a), and 49 CFR §392.22(b)(2)(iii).  Although §541.102(3)(A) itself is not a model of clarity, the federal regulation upon which it is patterned – 49 CFR §392.22(b)(2)(iii) – makes undisputedly clear that because the Tractor/Trailer was parked within San Antonio city limits during daylight hours, no duty-to-signal existed.  See Collins v. Mitchell, 640 SE2d 364, 366 and n.1 (Ga. App. 2006), as well as 49 CFR §355.25(a), which requires all state laws governing commercial trucking to be compatible with federal law.

Finally, even if the Tractor/Trailer was required by Texas statute to activate its display lights, or display roadside warning devices, any failure to do so was immaterial, as such measures would not have prevented our particular Accident.  Reinicke v. Aeroground, Inc., 167 SW3d 385, 389 (Tex. App. – Houston [14th Dist.] 2005, pet. denied).  That is to say, in claiming to have been so blinded by the sun that her driver failed to see a 13 foot high, 70 foot long Tractor/Trailer looming ahead of them in the roadway, Plaintiff clearly asserts that the subsequent collision resulted from a superabundance of illumination, and not the absence thereof.  As a matter of law, then, Carbajal’s failure to either activate the Tractor/Trailer’s lights or to display warning devices was not the proximate cause of the Accident, even supposing such truck lights and warning devices would been visible in the face of the blinding glare complained of.  Warren v. Hunter Truck Lines, Inc., 289 So.2d 257, 261 (La. App. 1974) (where plaintiff alleged that visibility was “virtually zero because of the late afternoon blinding sun shining in his eyes”, causing him to “not see the large truck at all until he was too close to avoid an accident”, the court found no proximate cause, stating that “to hold that warning devices might have avoided this accident would be sheer speculation”).    

B.
Defendants Owed No Duty Of Care Regarding Sun-Glare
As noted in connection to the closely related issue of proximate cause, unless Plaintiff can establish that her resulting injuries were reasonably foreseeable to Defendants, Defendants will not be held to owe her a duty of care, and no liability can attach under either of her causes of action.  Motel 6 G.P., Inc., v. Lopez, 929 SW2d 1, 4 (Tex. 1996).  The existence of such a duty is a question of law for the court to decide from the facts surrounding the occurrence in question.  Greater Houston Transport. v. Phillips, 801 SW2d 523, 525 (Tex. 1990).  As discussed in Boren v. Texoma Medical Center, Inc., 258 SW3d 224, 230 (Tex. App. – Dallas 2008, no pet.):

Before imposing a duty of care, the risk of harm must be foreseeable.  For the risk of harm to be foreseeable, the injury must be of such a general character as might reasonably have been anticipated, and the injured party should be so situated with relation to the wrongful act that injury to him or one similarly situated might reasonably have been foreseen … foreseeability is measured not by hindsight, but instead by what the actor knew or should have known at the time of the alleged negligence … there is neither a legal nor a moral obligation to guard against that which cannot be foreseen in the light of common or ordinary experience” (citations omitted).  

It has already been established that Texas courts have regularly held that, as a matter of law, properly parking alongside a roadway cannot serve as proximate cause of a resulting collision.  Loftis, 223 SW2d at 617; Red Ball Motor Freight, Inc., 449 SW2d at 138-39; and LaGard, 447 SW2d at 450.  Relatedly, Texas courts have ruled that “the driver of the parked car [is] entitled to assume [that any oncoming] driver would not totally disregard his duty to keep a reasonable lookout.”  Galveston Truck Line v. Moore, 107 SW2d 426, 427 (Tex. App. – Waco 1937, writ dism’d, w.o.j.); Loftis, 223 SW2d at 616.  
It is true that Texas courts have held that a party may park his vehicle in full compliance with all applicable laws, and still be guilty of common law negligence, but only where additional, extreme circumstances are present.  See, for example, Rodgerson v. LaFollette, 424 SW2d 280, 283 (Tex. App. – Houston [14th Dist.] 1968, writ ref, nre), where the court held, that while “there is not always a common law duty to warn of the presence of a car lawfully parked on a city street”, an exception may exist when “the particular circumstances surrounding the lawful parking of a car on a city street [are] such that a reasonably prudent person, in the exercise of ordinary care, would foresee that in the absence of a warning, a motorist might collide with his parked car.”

Defendants do not dispute that once the presence of such “particular circumstances” has been established, the corollary inquiry as to whether Defendants  acted in a reasonably prudent manner becomes a question of fact not fit for summary judgment.  However, this preliminary inquiry into the very existence of circumstances giving rise to any such duty-of-care is a question of law for the court.  Rodgerson, 424 SW2d at 282.  In finding that conditions sufficient to give rise to such a duty existed, the Rodgerson court noted that 1) the road was heavily traveled, 2) the lane in which defendant parked was not a parking lane, but ordinarily reserved for moving vehicles, 3) the surrounding roadside was devoid of development, giving rise to no expectation that cars would be parked there, 4) visibility was poor, and 5) the street was wet.  

Our own case lacks the exceptional combination of circumstances present in Rodgerson: here, traffic was light-to-moderate, the area developed, the road dry, and –

by reason of the road’s ample width – the Tractor/Trailer was clearly not parked in a lane reserved for moving vehicles, especially given Plaintiff’s own description of Vista Del Norte as a “two lane road”.  Resultingly, Plaintiff allegations that her vehicle was confronted solely by a moderate curve and subsequently-occurring sun-glare are insufficient to qualify as exceptional circumstances; see Loftis, 223 SW2d at 616 (finding no proximate cause despite night time, weather misty, roads wet, truck parked illegally); and Red Ball, 449 SW2d at 138 (finding no proximate cause despite night time, truck parked on wrong side of road).  
In his Affidavit, Carbajal made clear that at the time he left the Tractor/Trailer, no noticeable glare was present, and further stated that he was unaware that Vista Del Norte had any prior history of collisions, either from glare or any other causes.  See Lofland v. Jackson, 237 SW2d 785, 788 (Tex. App. – Amarillo 1950, writ ref, nre), where the court’s opinion saw fit to note as relevant the testimony of a sun-blinded driver that “he did not know until that occasion about the dangerous existing conditions at that intersection on a bright sunshiny morning at that season of the year.”  See also Fetty v. Miller, 905 SW2d 296, 302 (Tex. App. – San Antonio 1995, writ denied) (granting summary judgment on duty-of-care grounds where the owner of truck which allegedly obstructed plaintiff’s view “was not aware of any accident at the intersection and had no reason to anticipate one”).
C.
Common Experience And Public Policy Considerations Favor Defendants

 
“Determinations of foreseeability can properly involve more than actual knowledge of particular incidents and cannot necessarily be divorced from common knowledge  … [f]oreseeability should be measured in the light of common or ordinary experience” (citations omitted).  Berly, 876 SW2d at 182; Wyatt v. Longoria, 33 SW3d 26, 32 (Tex. App. – El Paso 2000, no pet.).  Here, common experience shows us that while the sun’s glare can indeed give rise to unsafe driving conditions, the occurrence of severe glare is not reliably predictable, as the timing and angle-of-occurrence of such episodes are subject to the earth’s annual migration around the sun, to say nothing of the vagaries of a given day’s cloud cover.  See Phillips v. Stockman, 351 SW2d 464, 475-76 (Mo. App. 1961), which differs from our case in that the defendant truck driver chose to park his vehicle during conditions of intense glare.  Despite being thus distinguishable, Phillips goes on to reference 

the common knowledge of all motorists (of which even judges should not profess ignorance) that innumerable interacting factors, some continually in the process of change and other subject to change, enter into and bear on the effect of the setting sun upon the vision of a motorist driving toward it, e.g. to mention a few such factors, the precise position of the sun at any given moment, the precise position of the motor vehicle at the same moment, the curvature and angle of installation of windshield of the vehicle, the size and position of the sun visor in front of the driver, the eye level of the driver as related to the visor, the individual characteristics (visual and otherwise) of the driver, etc.

Moreover, the period-of-danger posed by truly acute glare is typically of short duration (i.e. just as the sun rises or sets), and such glare only affects persons looking in a certain direction.  Phillips, ibid.  Common experience also shows that drivers have numerous means of combating the sun’s glare, including the humble sun visor all vehicles come equipped with.  In such respects, sun-glare is distinguishable from such other visibility impairments such as nightfall, and even rain, snow or fog, all of which are generally of i) longer duration, ii) whose onset is more easily predicted, iii) which affect all motorists in a given area equally, and iv) whose effects cannot be remedied as easily.  
In this regard, Defendants find it significant that although the federal commercial trucking regulations at 49 CFR §392.14 list “snow, ice, sleet, fog, mist, rain, dust or smoke” as “hazardous conditions” in which commercial truckers are required to exercise extreme caution, no mention is made of sun-glare.  Finally, our review of Texas law found no suggestion that motorists are required to foresee atypical atmospheric conditions, especially such a mercurial phenomenon as sun-glare.  Given these realities, save in a situation where a motorist a) has knowledge of past glare-related accidents at a particular site, or b) chooses to park his vehicle alongside the highway amidst ongoing, severe glare conditions, this court should rule as a matter of law that where a sun-blinded driver strikes a parked vehicle, the mere act of properly parking such vehicle alongside a highway cannot constitute proximate cause.  
To rule otherwise would place upon all “parked” motorists the neverending burden to move their cars from Any street/Anywhere/Anytime glare conditions arise (and in fact would necessarily require such relocations to occur during glare conditions), despite the fact that such danger can most efficiently be addressed by prudent actions on the part of the “active” motorists.  See Wyatt v. Longoria, 33 SW3d at 32-33 and n.2, which in discussing proximate cause, noted that because – in a metaphysical sense – the causes of a given act stretch back to the dawn of human events, a court must eventually determine, as a matter of law, where the limits of legal causation stop, based upon “policy considerations” and “some social idea of justice or policy.”  
Similarly, in discussing duty-of-care, the court in Fetty, 905 SW2d at 301, held that:

To determine whether a common law duty exists, courts apply a risk-utility balancing test … [t]he court must consider several factors, including risk, foreseeability, and likelihood of injury weighed against the social utility of the defendant’s conduct, the magnitude of the burden of guarding against the injury and consequences of placing that burden on the defendant…[f]oreseeability is the most significant of these factors” (citations omitted). 

Given that Carbajal properly parked his Tractor/Trailer almost a full day before the hazardous glare condition arose, the appropriate outcome of such a weighing-of-interests seems so obvious here that we will not further belabor the point.  
As aptly stated in Police Report #2, ours is at bottom a case where Plaintiff’s vehicle “just drove into” the properly parked Tractor/Trailer, purportedly due to sun glare which Defendants neither caused, nor could reasonably have foreseen.  Where a hazard is not reasonably foreseeable, it can neither constitute proximate cause nor create a duty-of-care, and hence no tort liability can arise.  Accordingly, because no genuine issue of material fact exists as to whether Defendants could have reasonably foreseen that their actions would injure Plaintiff, summary judgment is proper.
NO-EVIDENCE SUMMARY JUDGMENT PURSUANT TO 166a(i)
In Sections V and VI of her Original Petition, Plaintiff alleges claims of negligence and gross negligence against Defendants, thereby placing the burden on Plaintiff to prove the essential elements of such causes of action.  As discussed earlier in this Motion, a common element of both causes of action is that Plaintiff must show that Defendants’ alleged actions were a proximate cause of the harm suffered by Plaintiff, and that Defendants owed Plaintiff a duty of care.  Gray, 225 SW3d at 617; Santana, 2009 Tex. App. LEXIS 6295 at *17.  By this Motion, Defendants contend that there is no evidence to raise a genuine issue of material fact as to whether Plaintiff’s injury was reasonably foreseeable by Defendants, hence negating the requisite elements of both proximate cause and duty of care.  Berly, 876 SW2d at 182.
A.
Specific Elements Of No-Evidence Motion
●
As discussed above, Texas courts have repeatedly ruled, as a matter of law, that so long as a vehicle parked along a roadside is positioned in such a manner as to allow oncoming traffic to safely pass, its mere presence cannot serve as a proximate cause of any collision, and hence no liability can arise.  Loftis, 223 SW2d at 616-17.  Here, Plaintiff cannot show evidence to raise a genuine issue of material fact that the Tractor/Trailer was parked in such a manner as to deprive Plaintiff’s vehicle of sufficient roadway to pass it safely.

●
Plaintiff cannot show evidence to raise a genuine issue of material fact that the Tractor/Trailer was parked in violation of any applicable state, local or federal parking laws or, in the alternative, that the purpose of any such parking laws was to prevent a collision such as that complained of.  Loftis, 223 SW2d at 615.    
●
Plaintiff cannot show evidence to raise a genuine issue of material fact that Carbajal was required by any applicable state, local or federal laws to activate any lights on the Tractor/Trailer, or to put out any warning devices.  In the alternative, even assuming arguendo that such actions were required by law, Plaintiff cannot show evidence to raise a genuine issue of material fact that such actions would have prevented the Accident, given that Plaintiff has alleged that the sun’s glare was so bright as to prevent her driver from seeing an entire Tractor/Trailer, much less any comparatively feeble safety lights placed near it.  Reinicke, 167 SW3d at 389; Warren, 289 So.2d at 261.
●
Plaintiff cannot show evidence to raise a genuine issue of material fact that the particular circumstances surrounding the parking of the Tractor/Trailer were such that a reasonably prudent person, in the exercise of ordinary care, would foresee that – in the absence of a warning – a motorist might collide with the Tractor/Trailer, so as to give rise to a duty of care.  Rodgerson, 424 SW2d at 282.  

●
Plaintiff cannot show evidence to raise a genuine issue of material fact that Carbajal was aware of sun-glare conditions at the time of the Accident, or of any history of traffic accidents on Vista Del Norte, or that parking on Vista Del Norte posed any kind of safety hazard whatsoever.  

●
Finally, Plaintiff cannot show evidence to raise a genuine issue of material fact that sun-glare constitutes a “foreseeable hazard” sufficient to create a duty of care on the part of Defendants in parking the Tractor/Trailer, or for such parked Tractor/Trailer to constitute a proximate cause of Plaintiff’s injuries.  Fetty, 905 SW2d at 301. 

B.
Plaintiff Has Had Adequate Time For Discovery
Plaintiff’s Original Petition was filed in early October, 2009.  Although TRCP 166a(i) permits the granting of no-evidence summary judgment only “after adequate time for discovery”, subsection (b) thereof likewise authorizes Defendants to move for such summary judgment “at any time.”  Whether a nonmovant has had adequate time for discovery is a case-specific inquiry, requiring examination of the seven factors set forth in Restaurant Teams Intern. v. MG Securities, 95 SW3d 336, 339 (Tex. App. – Dallas 2002, no pet.).  As applied to our case, the most salient of these factors are 1) the nature of the case, and 2) the nature of evidence necessary to controvert the no-evidence motion.  Ibid.  
As to “the nature of this case”, it entirely concerns two questions of law:  a) whether merely parking a vehicle can constitute the proximate cause of another motorist’s subsequent collision therewith, and b) whether it is reasonably foreseeable to a parking motorist that subsequent sun-glare would cause a passing motorist to collide with his vehicle, so as to give rise to a duty of care.  As to “the nature of evidence necessary to controvert” this Motion, such evidence is identical to that used in Defendants’ companion Motion for traditional summary judgment, nearly all of which (i.e. police reports and photographs, relevant state and local statutes, and data gleaned from an independent investigation of the Accident site) are equally available to Plaintiff.  In this respect, note that plaintiffs are presumed to have investigated their case before filing suit.  Restaurant Teams, 95 SW3d at 339; Martinez v. City of San Antonio, 40 SW3d 587, 591 (Tex. App. – San Antonio 2001, pet. denied).
Were this a Motion which turned on fact-specific questions of whether Defendants committed actions which harmed Plaintiff, then no-evidence summary judgment might well be inappropriate at so early a juncture.  As discussed above, however, the present Motion involves much deeper preliminary issues – resolvable in law, and not fact – concerning whether, as pled by Plaintiff, Defendants’ actions are even actionable as a matter of law, on both duty-of-care and proximate cause grounds.  Because no amount of additional discovery will assist her in addressing such issues, Plaintiff has thus had adequate time for discovery, and summary judgment is appropriate pursuant to TRCP 166a(i). 
 



VI.
PRAYER


WHEREFORE, Defendants requests that this matter be set for hearing, with notice to Plaintiff, and that on completion of the hearing, the Court render judgment that 1) Plaintiff take nothing by this suit, and 2) that Defendants be awarded all other and further relief to which they may be justly entitled. 
Respectfully submitted, 


____________________________

� Unless otherwise indicated, all statements herein are supported by the Affidavit Of Andrew Irwin, attached hereto as Exhibit A, and incorporated herein by reference for all purposes.


� It is to be noted that Plaintiff has not expressly pled negligence per se.





